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Mr. Frank Greco







6th October 2009


European Commission

Radio Spectrum Policy Unit
Brussels

Belgium

Restrictive Administrative Practices within European Union Member States

Dear Sir,

The members of the Alliance for Passenger Connectivity (APC) wish to bring to your attention restrictive national regulatory practices that harm Europe’s attractiveness to Information and Communication Technology (ICT) providers.  Although these practices affect all ICT service providers in Europe, APC members, as they only target the limited user group of passengers onboard aircraft, are disproportionately affected.

We urge the Commission to issue a communiqué to Member States, requesting that National Regulatory Authorities (NRAs) undertake a review of their administrative procedures.  The review should simplify authorisation procedures in line with the spirit of Community instruments – particularly with reference to ‘Whereas (7)’ of the Authorisation Directive
:

‘The least onerous authorisation system possible should be used to allow the provision of electronic communications networks and services in order to stimulate the development of new electronic communications services and pan-European communications networks and services and to allow service providers and consumers to benefit from the economies of scale of the single market.’
APC Business Model

Connectivity solutions targeting aircraft passengers represent a significant addressable market, projected to reach $2.72 billion by 2012
.  Services include GSM on aircraft (Mobile Communications on Aircraft - MCA), broadband connectivity and other technologies bracketed under the term ‘In-flight Entertainment and Connectivity’ (IFE&C).  Many of these technologies are either brought to market by European interests or are certificated by European regulatory bodies, such as the European Aviation Safety Agency (EASA).

APC members’ technologies, such as GSM onboard aircraft and internet on aircraft, provide service within the cabin of aircraft only as the aircraft transits over multiple states with a single user group of passengers.  Due to variations in national regulatory requirements – even for services for which harmonized standards exist at the European level – service providers may be required to undergo lengthy country-by-country authorisation procedures.  This can result in considerable unnecessary cost and delay.

In some cases, national procedures require the creation of, or engagement of, a local presence.  This practice clearly places a disproportionate burden on providers of such services who neither cause interference into terrestrial networks nor interact with the local market.

The high and variable costs of compliance borne by the airline and technology sectors ultimately impacts on service cost - to the detriment of consumers, the airline industry and the ICT sector.  This variability frustrates the realization of a Single Market and runs counter to the intent of Community policy, expressed both in the aforementioned Authorisation Directive and European Council statements such as the Lisbon Conclusions
.  The latter requires the creation of an enabling regulatory climate to encourage innovative service providers:

‘Creating a friendly environment for starting up and developing innovative businesses, especially SMEs

14. The competitiveness and dynamism of businesses are directly dependent on a regulatory climate conducive to investment, innovation, and entrepreneurship. Further efforts are required to lower the costs of doing business and remove unnecessary red tape…’

Instances of Burdensome Behaviors

We note that the fairness of administrative practices has been of concern to the Commission, most recently with reference to a proceeding brought against Latvia wherein in IP/09/1009 Commissioner Reding was quoted:

“We are worried that administrative charges levied by Latvia's Electronic Communications Office may not comply with the EU telecoms rules that ensure fair treatment of companies, promote competition and benefit consumers."

In addition to Latvia, breaches are evidenced by countries such as Italy, Spain and Malta which require the completion of burdensome and duplicative authorisation procedures to be completed by Service Providers already established in another Member State.   

Specific concerns in Italy relate to the provision of extensive and duplicative information when filing under a General Authorisation.  One Service Provider was required to provide extensive documentation to four separate agencies prior to authorization.  In this case it should be noted that the service should have been afforded the lightest possible treatment as it was already the subject of both an ECC Decision and a harmonized standard published in the Official Journal.  The information requirement was far in excess of that required to indentify the entity as stipulated in the Authorisation Directive Article 3 (3)
 - it required the filing of extensive personal data unrelated to any policy objective.

Both Spain and Malta have in place practices that encourage the local establishment of Service Providers.  In the case of Spain, application fees for frequency access are only accepted when paid in person into a local branch of a local bank – the frequency application form itself requires the notification of a local person as a contact point.

Malta also requires the notification of a local contact point, ostensibly for the report of interference – though, as indicated earlier, APC technologies could not be certified as airworthy if they produced harmful interference into other networks (either onboard or terrestrial).  In the case of Spain, the authorisation requirements force the Service Provider to file through a local presence, whilst in Malta a local presence must be engaged.  Both of these requirements represent an unwarranted burden on all service providers, with a disproportionate impact on APC providers.

Conclusion

Burdensome regulatory practices have a disproportionate impact on companies who provide focused electronic communication services/networks to closed user groups such as to aircraft or maritime passengers.  The compliance requirements imply significant extra cost pressures, which, in times of economic slowdown, may make the European Union a less desirable geography in which to rollout new technologies.  We encourage the Commission to make representations to all Member States to request that authorisation procedures are recast with reference to the spirit of Community policy.

We thank you for your attention to this letter and look forward to hearing from you at your earliest convenience.  Please do not hesitate to contact us should you require additional information.

Kindest wishes,

James Cemmell

(Secretary to the Alliance for Passenger Connectivity)

About the Alliance for Passenger Connectivity www.stay-connected.org/
The Alliance for Passenger Connectivity (APC) is a coalition of companies dedicated to enabling passengers and crew on board aircraft to stay connected while in flight.  The Alliance recognizes that travelers increasingly want the same availability of communications technologies they enjoy on the ground to travel with them to the skies.  We build, integrate, and offer tested connectivity solutions – so business travelers can remain productive, families and friends can remain in touch, and airlines can operate safely with today’s consumer-demanded technologies.
� DIRECTIVE 2002/20/EC OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL of 7 March 2002 on the authorisation of electronic communications networks and services (Authorisation Directive).


� 2008 ‘World In-flight Entertainment and Connectivity Market - Investment Analysis’ Frost & Sullivan.


� PRESIDENCY CONCLUSIONS LISBON EUROPEAN COUNCIL 23 AND 24 MARCH 2000.


� The notification … shall not entail more than a declaration … to the national regulatory authority of the intention to commence the provision of electronic communication networks or services and the submission of the minimal information which is required to allow the national regulatory authority to keep a register or list of providers of electronic communications networks and services. This information must be limited to what is necessary for the identification of the provider, such as company registration numbers, and the provider's contact persons, the provider's address, a short description of the network or service, and an estimated date for starting the activity.
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