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Alliance for Passenger Connectivity input:  
Proposed amendments to radiocommunications licensing instruments for mobile communication services on aircraft
The Alliance for Passenger Connectivity (APC) has the pleasure to respond to the discussion paper on ‘Proposed amendments to radiocommunications licensing instruments for mobile communication services on aircraft’.  Our response is directed at the proposed mechanism of cost recovery, which is an area of core concern to APC members.  We ask that the ‘Determination of Charges’ section be amended before regulations are published.

Scope and Background

The APC welcomes ACMA’s references to the successful Australian trials of on-board systems by Qantas.  These trials demonstrated the compatibility of modern on-board systems with terrestrial and other aviation networks.  The paper also draws attention to the historical operation of commercial airborne connectivity systems, highlighting that modern MCA and related systems represent an evolution of technology.  This implies that these systems may be treated by standard regulatory practices without the requirement for significant redesign of licensing processes.

Q1: Minimum Altitude for Operation

The APC suggests that the minimum operating altitude for MCA systems be determined with reference to practices adopted and tested elsewhere.  Regions where such services operate on a commercial basis, such as in Europe, may provide suitable sites for benchmarking.

Q2: Determination of Charges

The APC asks that the proposed charging regime be redrafted in line with the ACMA’s ‘Principles of Spectrum Management’ to ensure that licenses are taken up.  
The discussion paper considers that the licence be issued at a cost of $100,000 to the initial applicant as a cost recovery measure.  This is a very high figure when benchmarked against charges by peer Administrations, and is a disproportionate fee to levy on this technology, manufacturers of which are still in a start-up phase and under pressure of a high initial capital cost base.  Neither a fairness assessment of the proportionality of the charge, nor an analysis of the commercial impact on the aviation and MCA service provider community has been considered.  Such a fee may have the effect of making impossible the realization of such networks in Australia.
Cost Recovery

The discussion paper cites the legal obligation to pursue cost recovery ‘where it is efficient to do so’ as the requirement for setting licence fees at such a high level.  Australian Ministry of Finance Guidelines on the implementation of cost recovery principles were circulated to all agencies – including the ACMA – in 2005
.  These clarify how and when cost recovery principles should be used.  The Guidelines require agencies to exercise a level of discretion in the implementation of cost recovery principles where there is an inconsistency with other policy objectives.  Specifically:
‘4. CR should not be applied where it is not cost effective, where it is inconsistent with

government policy objectives or where it would unduly stifle competition or industry

innovation.’

Notwithstanding the chilling effect on industry innovation – and the inequity of penalizing the first licence applicant, the level of the proposed fee and the rationale behind the pricing model are not compatible with the ‘Principles’ which the ACMA adopted in 2009
.  Principle 2 of the ACMA’s ‘Principles for Spectrum Management’ requires that the ACMA:

‘Principle 2—Enable and encourage spectrum to move to its highest value use or uses’
Enabling spectrum to be used by MCA systems represents a ‘highest value use’ due to the otherwise foregone opportunity cost of its disuse, and is met by the creation of a licence type for MCA systems.  Encouraging the spectrum to be put to use requires that the licenses are then taken up.  For this, fee levels should be determined in such a way so as not to be unreasonably restrictive.  The level of the fee is to be determined with reference to Principle 3:
‘Principle 3—Use the least cost and least restrictive approach to achieving policy objectives’

MCA services have been in mass market commercial operation now for two years.  During this time many countries have held public consultations and have licensed systems in a cost efficient manner.  A standard licensing model has been created, and refined with experience, which should offset the development costs of Administrations which subsequently licence MCA systems.  In this way a least-cost approach is available to the ACMA.
Conclusion

We welcome the ACMA’s proposal to licence MCA systems.  However, we are concerned that the proposed fee level, and the rationale which underpins it, represent neither best nor standard practice in licensing such systems.  The level of fees is set such that network roll-out in Australia may not be possible, violating ‘Principle 2’ of ACMA’s ‘Principles for Spectrum Management’ and preventing Australians from gaining access to a radio network which is otherwise globally available.  We note that ACMA has a mandate to ‘assist the radiocommunications community
’ and hope that it will review the fee level with this in mind prior to finalizing regulations. 
Sincerely,

James Cemmell

Secretariat, Alliance for Passenger Connectivity

About the Alliance for Passenger Connectivity www.stay-connected.org/
The Alliance for Passenger Connectivity (APC) is a coalition of companies dedicated to enabling passengers and crew on board aircraft to stay connected while in flight.  The Alliance recognizes that travelers increasingly want the same availability of communications technologies they enjoy on the ground to travel with them to the skies.  We build, integrate, and offer tested connectivity solutions – so business travelers can remain productive, families and friends can remain in touch, and airlines can operate safely with today’s consumer-demanded technologies.
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